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- Colonel Richard T. Kennedy 

- Mr. Lawrence Eagleburger 

- MGen R. F. Schaefer 

- Mr. Bruce Clark 

- Mr. Albert M. Christopher 

- Dr. Michael Guhin 

- Mr . Joseph Hanson 

- Dr. Vincent McRae 


SUBJECT: 1925 Geneva Protocol 


There will be a meeting of the IPMG oi 
August 5, 1971, at 2:30 p.m. , in Room 7516, 


Thursday , 
New State. 


^ r .„ f+ . Tl ; e .P ur P 0 ®f °î the meeting is to approve the final 

randLS T o a reply to Mr. Kissinger 's mémo- 
randum of June 28, subject as above. 
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Staff Director 

Interdepartmental Political- 
Military Group 


As stated 


H - Mr . John Leahy 
10 - Mr. Richard Brown 

PM - Mr . Joseph Wolf 

PM : SBThomsen : res 
8/3/71 x 20440 


CC: OSD/ISA - -LtCol John Nolan 

- Col George Balzer 
ACDA - Mr. Bowman Cutter 

L - Mr. Richard Baxter 
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THE 1925 GENEVA PROTOCOL 

A. I NTRODUCTION 

In response to Mr. gissinger' s mémorandum dated June 28, 
this mémorandum reviews pertinent background information 
(Sections B and C) and discusses the underlying question 

^ p 

of whether or not at this time we should continue to preserve 
the option to initiate the use of RCAs and herbicides in war 
(Section D) . The answer to this question will dépend upon 
weis?hine the militarv ntilitw of tl-ns nntion a^ainst the 
political costs of maintaining it. One of the major éléments 
to be considered in arriving at a final decision--the alter- 
native methods that are available for implementing a 
decision--is discussed. in Section E. 


B. BACKGROUND 

i 

i. The Senate Foreign Relations Commit tee' s (SFRC) 
hearings on the 1925 Geneva Protocol were completed on 
March 26. The focus of the debate was on the Administra- 
tion' s position 'that the Protocol should be interpreted as 
not covering riot control agents (RCAs) and Chemical herbi 
cides and, therefore, as not prohibiting the first use of 
the:A<ppsg/©ritFs>r Ralearaer 2002/05/1 7 : CIA-RDP73B00296R000400010031-3 
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2. A substantial majority of the SFRC favors U. S. 
adhérence to the Protocol, but disagrees with the Adminis- 
tration' s position on RCAs and herbicides. A màjority of 
the Senate may also disagree. 

3. Senator Fulbright has written the President requesting 
him to reconsider the Administration' s position, indicating 
that unies s there were some change no further action would be 
taken by the SFRC at lèast until the Administration' s 
announced study of the post-Vietnam military utility of RCAs 
and herbicides (NSSM 112) was completed and made available 
(Tab A). 


A. On April 15, a nonsubstantive reply was made to 
Senator Fulbright 's letter, indicating that this matter would 
be brought to the attention of the President (Tab B) . 

5. By mémorandum dated June 28, Mr. Kissinger requested 
a careful review of the situation, alternative responses 
(including advantages and disadvantages) , arfd agency positions 
for the President' s considération by August 1 (Tab C) . 
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6. The NS SM 112 study is expected to be completed in 
mid-October, .1971.. This will include a progress report on 
DOD’ s internai study on military utility of herbicides. 

DOD' s study on the ecolôgical and physiological aspects of 
herbicide use, conducted by the National Academy of 
Science (NAS) , will not be fully completed before the spring 
of 1972, at the earliest. 

7. However, there are indications at this time that 
these studies, in progress since April of 1971, will not 
resulr in substantial alteration to the conclusions of the 
response to NSSM 59 (Tab D) relative to the utility of RCAs 
and herbicides in Vietnam. Unless these studies lead to a 
substantial change in the conclusions of the NSSM 59 response 
or alter the general extrapolations concerning military 
utility discussed in this report, neither of which is 
expected, the basis for making a decision on the RCAs and 
herbicides issue and the issue itself will not be changed 
from the présent. 

8. Senators -Nelson, Humphrey and Brooke hâve >introduced 
resolutions in the . Senate on this subject. The Nelson 
resolution (Tab E) proposes that our ratification be 
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accompanied by a formai understanding to the effect that the 
Protocol covers Chemical herbicides. The Humphrey resolution 
(Tab F) 1s designed to démons trate, before the resolution of 
ratification is submittèd for a floor vote, how the Senate 
lines up on the question' of whether the Protocol should be 


construed to cover RCAs and Chemical herbicides. The Brooke 
resolution (Tab G), would also be a separate sense-of-the- 
Senate resolution to the effect that the dispute over RCAs 
and herbicides should be referred to the International Court 
of Justice (ICJ); that we should be bound by its decision 
with respect to other parties accepting it; but that if the 
ICJ fmds that the agents are not covered by the Protocol, 

«e should seek an international agreement banning their use 
in war. 


9. On July 16, Senator Fulbright noted on the Senate 
floor the absence of a substantive reply to his letter and 
commented on indications that continued use of herbicides in 
Vietnam is being considered by the Administration (Tab H). 

10. On December 26, 1970, the White House announced 
Secretary Laird's report that air orderly yet rapid phase-out 

of the herbicide operations in Vietnam had been initiated 

Approved For Release 2002/05/17 : CIA-RDP73B00296R000400010031-3 * 
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In February 1971, MACV announced the termination of the use 
of herbicides for anti-crop operations and of the use of 
fixed-wing aircraft for défoliation missions. 

11. During this' phase-out period, herbicide use was 
restricted to périmé ter s of fire bases and U. S. installations 
or remote, unpopulated areas. There hâve been no U. S. 
herbicide operations since May 1, 1971, though authority 
s to extend the phase-out period until December 1 (for use of 
herbicides by helicopters and ground-based spray equipment 
as needed around fire bases and installations) has been , 
requested and is pending decision. 

C. CONGRESS IONAL SITUATION 

1. It is forecast by the SFRC that: 

The Protocol would fail to receive a two-thirds 
majority with the Administration 1 s interprétation excluding 
RCAs and herbicides. ■ 

— The Probocol would probably faiï to receive the 
Senate's advice and consent to ratification with an under- 
standing including RCAs and herbicides as long as the 
Administration rema5.ned opposed to including these agents. 
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If tlie Administration endorsed an interprétation 
of the Protocol to include RGAs and herbicides, the Senate 
would almost undoubtedly vote by a majority of two thirds for 
ratification. 
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2. Rather than risk U. S. failure to ratify the Protocol 
a second time, it is unlikely that the Protocol will be 
reported out in the near .future unless there were a change in 
the Administrât ion’ -s position. If, however, there were a 
prolonged delay without a change in the Administration' s 
position (e.g. , beyond january of 1972) , the Protocol might 

V 

be reported out by the SFRC with s orne understanding contrary 
that of . 

to/the Administration or the Senate may make its views known • 
in a sense-of-the-Senate resolution. Even if it were reported 
out with. an- understanding contrary to the Administration' s , 
it is unlikely that it would be brought to a vote by the 
Senate leadership without sonie change in the Administration' s 


position on RCAs and herbicides which would probably receive 
a two-thirds ma.iority. - 

D. THE UNDERLYING QUESTION 

1. Several alternatives for responding to the letter 
from Senator Fulbri'ght are discussed below in Section E. 

The choice among them requires a fundamental decision on 
the underlying question of whether or not at: this time we 
wish to continue to préserve the option to initiate the 

us e of RCAs and herbicides in war . 
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2. Substantively speaking, the question turns on 
whether or not the military utility in retaining a first- 
use option for RCAs and herbicides outweighs the political 
costs of preserving this option. 

3. Military Utility 
a. Herbicides 

The utility of herbicidal défoliation in Vietnam 
to increase vertical visibility and enhance aerial observa- 
tion (thus aiding in the détection of VC/NVA base areas, 
infiltration routes, firing positions, and ambush sites) is 
well documented. 

There are field intelligence évaluations stating 
■ that sélective anti-crop operations hâve complicated the 
enemy logistic situation and required the diversion of sub- 
stantial numbers of combat troops to food production. There 
hâve also been reports that crop destruction has had a net 
adverse effect on pacification and a number of U. S. CORDS 
officiais recommended its dise ont inuance. ^ 

Extrapolating our Vietnam expérience to other 
possible areas of conflict, it c.an be said that herbicides do 
provide a unique capability to affect défoliation over very 
large areas to search for and detect by aerial observation, 

( for ClA^È)M7SB6tfe®))QR000400010031-3 


Approved For Releal 




P73B00296R00040001 0031-3 


9 

and base areas) while not requiring the presence o£ friendly 
ground forces at the time of application. For small area 

coverages (e.g. , base perimeters) herbicides do not provide 
any unique capability , ,though . they are in some instances 

the most cost-ef fective. In wide area application, effective 
dissémination of herbicides requires air supremacy and suf- 
ficient laclc of enemy mobility or a sufficiently stabilized 
military situation to allow the time for .herbicides to become 

effective. 

- b. Riot Control Agents 

RCAs hâve been widely used in combat operations 
in Southeast Asia since 1965*. In this environment, against 
an enemy with little protective equipment or retaliatory 
capability, the military utility is unquestioned. 

The general categories of uses hâve been (a) for 
area déniai to unprotected enemy personnel, (b) for fire 
suppression and to cause confusion, (c) for enhancing the 
ef fectiveness of other weapons in attacks on bunkers or en- 
trenched forces, (d) for reducing damage or casualties, and 

*While no précisé data on past or présent usage is avail- 
able, the figures on procurement and issuance to Southeast 
Asia are at Tab I. 
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(e) as a search weapon. In Southeast Asia, RCAs are used 
as a normal component of the combat power available to 
commanders. RCA use has on a number of occasions been the 
décisive factor in the successful recovery of downed air- 
crews who corne under enemy attack. It has also resulted in 
significant réduction in U. S. and allied casualties when the 

V 

enemy was entrenched or in bunkers. RCAs serve as a unique 

0 

alternative to other incitions in that they provide a non- 
lethal "search" capability to the commander in the field. 

Even screening smolce cannot offer this flexibility in that 
it is often léthal in enclosed areas and does not necessarily 
force the occupant from his position as do RCAs. The Working 
Group was unable to quantify the frequency with which these 
general categories of vises hâve occurred. 

RCAs are only effective when the enemÿ has no 
respiratory protection. RCAs are not likely to confer any 
net advantage to U. S. forces in combat actions against an 
enemy which has a comparable capability to use these agents 
in retaliation or to defend against them (e.g., the USSR, 

Warsaw Pact, and PRC) . If the initiation of RCA (or herbi- 
cide) use resulted in retaliation with léthal or incapacitating 
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agents in conflicùs with the USSR or Warsaw Pacü nations 
(who consider RCAs and herbicides as an eleraent of Chemical 
warfare and whose combined offensive and défensive capabili- 
ties and the ability to’operate in a toxic environment 
probably exceeds that of U. S. forces and undoubtedly exceeds 
that of our allies), U. S. and allied forces could be placed 

K g 

at a military disadvantage . 

The military advantages of RCAs against a 
guerr ilia- type operation (and of herbicides in géographie 
areas similar to Vietnam) ma y be comparable to those experi- 
enced in Vietnam a.lthough these may be short-lived if other 
nations elec.t to treat their use as the initiation of Chemical 
warfare and retaliate with Chemical agents (either léthal or 

i 

incapacitating) or devêlop an effective defense. ■ The initia- 
tion of chemical warfare in such cases could also place U. S. 
forcés at a disadvantage since the structure of the U. S. 
military establishment even when conducting an anti-guerrilla 
campaign makes it extremely vulnérable to chemical attack. 
There may be, however, military v polit ical and propaganda in- 
hibitions against tlie initiation of chemical warfare by 
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guerrilla forces and the expérience in Vietnam lias illustrated 
a case of RCA and herbicide use witliout escalation to léthal 
or incapacitat ing Chemical weapons. 
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The Vietnam expérience suggests that extensive use 
of herbicides may carry high political costs in terms of 
impact on public opinion at home and abroad* and some politi- 
cal costs in terms of impact on civilians in combat areas., 

The environmental effects of herbicide usage can range from 
insignificant to widespread depending on the terrain, the 
type used , the extent and type of usage, and the precautionary • 
and reparative measures taken. The environmental and physio- 
logical effects of herbicide usage in general and specifically 
in Vietnam are currently being studied by the National 

Academy of Sciences at the request of Congress, with the con- 

* 

currence of the Administration. Though a progress report is 
expected in March, 1972 , the full study is not expected to be 
complet cd until much later. 

To continue to preserve the option to initiate the 
use of RCAs and herbicides in armed conflicts would probably 
resuit in continuation of the impasse with the SFRC over 

*State and ACDA called attention to the frequent criticisms ‘ 
in the CCD and the .UNGA of such use and to the considérable 
vocal domestic opposition to . the use of herbicides on ecological 
grounds. 
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. , even 

ratification of the Protocol, but might/lead at some point 
to their reporting it out in a form directly contrary to the 
Administration' s position. The latter development could 
resuit either in a 'faifure to obtain the requisite consent 
of the Senate to ratification or, if positive Senate action 
resulted, would make it impossible for the Administration to 
complété the ratification procès s without revers ing its 
position. 

Failure of the U. S. to ratify the Geneva Protocol 

would (a) de fia te domestic and international expectations 

aroused by the President’ s decisions of November (1969) and 

could undercut the net political impact of these decisions 

since the Protocol is basic to these policy decisions; 

(b) leave the U. S. (which originally sponsored the Protocol) 

the only important country that has hot become a party to it . 

probably 

( thefe are presently 95 parties) ; (c) / continue to 

deprive the U. S. of a treaty undertaking by ^others not to use 
Chemical or biological weapons against the U. S.; and (d) be 
used by some countries for political or propaganda purposes 
to cast doubt on U. S. policy in this area. 

SECRET 
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The U. S. is negotiating at the Geneva Disarmament 
Conférence a BW convention that would commit others to follow 
a policy on BW and toxins similar to that wliich the U. S. 
adopted in 1969. As cùrrently being negotiated, this BW 
convention would rely on and not duplicate or affect the 
Protocol' s prohibitions on use. The negotiations with the 

V 

Soviets and Warsaw Pact countries are moving forward, and 
U. S. delay in ratification of the Protocol has not compli- 
■cated this process to date. We hâve no positive indications 
as to what ..positions the non-aligned nations will talce on 
the BW convention with or without.U.S. ratification of the 
Geneva Protocol . 

Should it become possible to ratify the Protocol 
with the Administration"s interprétation that it‘ does not 
prohibit the use of RCAs and herbicides in war, the U. S. 
interprétation would still be contrary to that of most of the 
other parties who hâve expressed their views on the subject of 
RCAs and herbicides and, therefore, could draw wide criticism 
by such countries • though possibly less than continued failure 
to ratify the Protocol at ail. Ratification on this basis 
might also lèad to a request for an advisory opinion of the 


Interngojp^s^i 2^62/05^: be 

< 

ai- 1 nnsr. to our position on RCAs, and would in any 
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event highlight our dispute with other parties on this 
matter. (While such an advisory opinion would not be 
legally binding on the U. S., we could not ignore it without 
undermining our general" efforts to strengthen international 
law and encourage use of the ÏCJ.) 

Ratification in a manner preserving a first-use 

V * 

option for RCAs and herbicides would not make the Protocol 
as good a legal and psychological barrier against Chemical 
warfare as v?ould ratification on the basis that it provided 
a fiat "no ,gas in armed conflict" firebreak. ünder réserva- 
tions taken by a number of parties (including members of the 
Warsaw Pact) , our use of RCAs or herbicides against them 
could legally relieve them of their responsibilities under the 
Protocol toward the U. S. and our allies and could provide them 
a! justification for escalation to Chemical or biological war- 
farë if they so desired. 

While many countries would welcome a modification of 

our views on the use of RCAs and herbicides,, a change in the 

U. S. position could cause some tension with those countries 

to that of the U. S.- 

which hâve taken more or less similar positions/(i.e. , 

Australia, Japan, Portugal and the United Kingdom) , depending 

* 
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on how the U. S. actually modified its position* 

general 

5. In summary, the/arguments favoring préservation at 
this time of the option to initiate the use of RCAs and 

herbicides in war are as follows; 

The military use of RCAs and herbicides has 

chinons trated military utility and saved U. S. and allied 
in purely military operations, 
lives in Vietnam/ This utility might be extrapolated to 

analogous conflicts in the future. 

RCAs are use fui in situations where the adversary 

is in t ermingl ed with the civilian population and the battle- 


field- is undefined. 

A change in our présent position, while it may 
not legally prohibit continued use of RCAs and herbicides in 
Vietnam, would pave the way for increased domestic and inter- 
national pressure to stop the use of these agents in Southeast 
Asia. 


*Australia and Portugal joined us in voting against the 
1969 UNGA resolution interpreting the Protocbl to cover RCAs 
and herbicides. Ratification proceedings in the Japanese Diet 
made clear the Japanese position that the Protocol did not 
cover RCAs; whil-e the Japanese agréé with us on herbicides, 
they hâve not talcen this position publicly. The former Labor 
Government of the UK toolc the position that CS (as distin- 
guished from earlier types of RCAs) was not covered by the 
Protocol; the UK has taken no public position on herbicides. 

* 
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Xt can be considered incongruous to allow the 
controlled use of RCAs and herbicides domestically while 
prohibiting similar and different uses in war for the pur- 
poses of conserving- U.s: lives.'* (The Protocol would 
probably not prohibit the use of RCAs for riot control 
purposes nor the use of herbicides for végétation clearance 

V . 

on U.S. bases.) 

Though no substantial change in our current 
assessments 1s expected, defcrring a definitive choioe on 
this question would enable the Administration to taxe advan- 
tage of whatevar additional light might be oast on this 
subject by the studies referred tp in the baekground section. 

6. The general arguments favoring relinquishing the 
option to initiate the use of RCAs and herbicides in war can 

be summarized as follows: 

-- It could resuit in securing Senate advice and 

consent to ratification of tlie Protocol, which would a) ful- 
fill dômes tic and international expectations, and b) provide 


*ACDA asserts that military bses can be readily distin- 
guished from controlled domestic uses of similar agents as the 
fatter uses are far more limlted in their objectives s ubject 
to the inhérent limitation of what governments believe their 
own citizens will tolerate, and do not involve the nsks of 
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the U. S. with a treaty undertaking by others not to use 
Chemical or biological weapons against us. 

-- It would eliminate the international and domestic 
political costs of 'maintaining a position inconsistent with 
those parties to the Protocol who hâve expressed their views 
on the subject. It is not expected that the studies referred 

V 

to in the background section will resuit in a substantial 
change in our current assessments. 

i 

-- It could help reduce the chances that any form of 
Chemical weapons would be used in future conflicts while not 
depriving us either of the right of retaliation or of main- 
taining the capability to retaliate with Chemical weapons. 


D. OPTIONS AND ALTERNATIVES 
1. Option A . 

If the decision is to continue to preserve the option 
to initiate the use of RCAs and herbicides in war, the 
alternative at this' stage would be to inforiïi Senator Fulbright 


that the issues raised in his letter will be carefully con- 
sidérée! in our current studies, of which the SFRC is informed. 


and that the Administration 1 s. conclusions will be forwarded 

upon completion of this,review. 
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The advantage of this course of action is that it 
would keep our understanding intact, pending further decision, 
without heightening the issue and precluding flexibility in 
the future. Its di'sadvantage is that the Administration is 
in effect deferring action on the Protocol until it supplies 
the conclusions of the studies under way (expected in late 

V 1 

1971 at the earliest).* 

2. Option B 

Xf the decision is to express our willingness to 
relinquish the option to initiate the use of RCAs and 
herbicides under the circums tances indicated below, there 
are four ways in which this might. be accomplished, each with 
distinct advantages and disadvantages .** However, ail these 
alternatives involve the following common denominators : 

*Since Option A represents a "no change in current policy 
option, there is only one alternative to be listed. The 
number of alternatives to Option B is not to be considered as 
indicating the relative merit of either Option. The basic 
decision is between Option A and Option B: *everything follow- 
ing is concerned with techniques of implementing that basic 
decision. 

**The Working Group examine d ^alternatives which treated 
RCAs and herbicides separately but considered that such 
alternatives would be less legally and politically viable 
than the alternatives presented hercin and would hâve far 
less chance in overcoming the impasse on the Protocol. (Cont. 
page Â^Toved For Release 2002/05/17 : CIA-RDP73B00296R000400010031-3 
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-- Ail of them are contemplated as prospective 
only, and need not imply that our past interprétations and 
conduct hâve been contrary to the Protocol. 

--Me would retain the right to retaliate in kind. 

-- The no-use provision would not cover the use of 
RCAs within our own bases for maintaining order , or the use 
of Chemical herbicides for control of végétation within our 
bases under the same restrictions imposed domestically in 
the United States. 

Alternative-!: Reaffirm our current unders tandin g of the 

Protocol, but agréé not to make .first use of RCAs and 
Chemical herbicides against state.s that officlally confirm 
they are bound on the same basis .* Other States could offer 


For example, USIA considers that herbicides pose a sig- 
nificant overseas public opinion problem, and offers two 
alternatives which retain RCAs and drop herbicides. These 
alternatives, which could be worth serious considération if 
RCAs are deemed too valuable militarily to give up, are: 

1) The President could unilaterally renounce herbicides 
as he did biological weapons. (Favorable public impact could 
make it easier to defend our interprétation on RCAs, using 
our previous arguments excluding them from the Protocol. 

2) The U. S. could take the' position that herbicides are 
covered by the Protocol, but RCAs are not covered. This 
alternative would be very difficult legally and less striking 
psychologically. 

*Both Alternatives 1, and 2 would be consistent with the 
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confirmation either by notice to the depositary of the 
Protocol (France) that they so understand the scope of their 
obligations, or by an exchange of diplomatie notes with us 
at our initiation.* 

Pros : 

a. Xt would insure that we would not end up with a 
legal obligation to extend the Protocol in this manner to 
any party that did not hâve a comparable obligation to us. 

b. It would not, as a legal matter, under eut the 
position of- those allies who hâve shared more or les s similar 
interprétations, although it could be politically awkward for 
s ome of them if they did not plan to follow suit. 


*ThTfîrat method offers the advantage of makxng clear 

that the understanding of the scope of the obligation is 
multilatéral in context and applies to ail other parties to 
the Protocol. However, some otlier States may ob^ect o _ 

notifying the depositary now of an interprétation they hav 

maifttained for a long period of time. The second s ”ates notify 
nffers the advantage of not requirmg that other States noci y 
<-v, tarv* since it could be accomplished by the United 

Statef as a nâw party to the Protocol, ingairing of other 
nartles whether they consider the Protocol to mclude non- 
first-use of RCAs and Chemical herbicides. The responses 
would clarify our obligation with respect to each State 
party, but this method might leave some ambiguity as to the 
obligations of other States inte r se. 
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Cons : 

a. While our legal obligation to refrain from using 
RCAs and herbicides in war would be limited to States who 
confirmed their correspond ing obligation to us, this initia- 
tive would make it more politically difficult than it now is 
to justify initiating use agai'nst others with whom we hâve 
no agreement. 

b. Some States would object to becoming party to any 
form of official déclaration in view of their established 
positions thac the Protocol prohibits first use of RCAs and 
Chemical herbicides. 

Alternative 2: Reaffirm our carrent under standing , but 
accompany United States ratification with a proposai calling 
for an Annex to the Protocol, providing that first use of 
RCAs and Chemical herbicides is proliibited, which would corne 
into' force upon adhérence by a specified nurnber of parties 
to the Protocol . 

* 

Pros : 

a. The United States could assure that a certain nurnber 
of States and their allies were similarly bound before being 
obligated not to initiate use of RCAs and Chemical herbicides. 
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b. The Ann ex would enable the contracting parties to 
share precisely identical restreints worlced out in negotia- 
tion, having the full binding force of a treaty, and 
avoiding any ambiguity regarding scope and applicability 
to allies. 

v 

Cons : 

Si ' ■ 

a. This Annex would constitute a new treaty requiring 
submission by the President to the Senate for advice and 
consent to ratification. 

b. Some States would objecc to becomiug parties to a 
new Annex in view of their established positions that the 
Protocol prohibits first use of RCAs and Chemical herbicides, 
especially since this procedure would require other States 

to go through their constitutionally required internai 
mechanisms requisite to ratification of a new treaty. 

c. The scope of the legal obligation between parties 

to the Annex and nonparties would be left unresolved. 

\ 

d. Since a significant amount of time might be required 
for the parties .to the Protocol to adopt an Annex and there- 
after for a suffic.ient number of them to ratify it before it 
came into force, other States and dômes tic and international 
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public opinion (including the SFRC) might view this tactic 
merely as a position taken in order to delay and possibly 
totally to prevent the United States from ever being obligated 
to give up RCAs and' herbicides . 

e. While our legal obligation to refrain from using 
RCAs and herbicides in wai* would be limited by the terms of 

V m * 

the Annex, this initiative would make it more politically 
difficult than it now is to justify the initial use against 
others with whom we hâve no agreement. Moreover, though we 
would consider there were no prohibitions on use until the 
Annex came into force, it would be politically difficult to 
justify using these agents while supporting a ban on their 
use. 

f. It could not bè change d without pari iamentarÿ consent 

in sorae countries. . 

Alternative 3: Reaffirm our current unders tanding but State 
that we would agréé to abide by an advisory opinion of the 


o rvr”* 

oLOnt 
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ICJ, to be rcquested by the United Nations General Assembly 
or Security Council . * As an advisory opinion cannot be 
sought by individual countries, a request would hâve to corne 
in the form of a résolution of the United Nations General 
Assembly or Security Council. We could persuade a group of 
friendly States to sponsor such a resolution and, if it were 

V 

adopted, déclaré that we would be bound by the advisory 

\ 

opinion. 

Pros : 

a. It would provide the clearest legal basis of any of 

V 

the alternatives for continuing to use RCAs or herbicides, 


*This does not include the qualification in the Brooke 
resolution that we should consider the opinion binding only 
"with regard to any other States adhering to the Protocol 
and accepting the Court' s interprétation." However , ” the 
Brooke resolution urges the President to take the initiative 
in obtaining an early opinion and recommends that in the 
event that the ICJ finds that either RCAs or herbicides are 
not covered by the Protocol, the United States should initi- 
ale international negotiations to prohibit their use in 
warfare. While the adoption of this resolution would not 
présent a legal obstacle to our continued uS^a of these agents 
in war pending such an advisory opinion, it would seem to 
présent a serious political obstacle to our doing so. 
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and for defending our past positions and practices, until such 
time as an opinion was rendered. 

b. It would highlight the President' s support for 
international law and use of tHe ICJ. 

Cons : 

a. The discussion in the UNGA or SC of whether to asic 
for an advisory opinion could be the occasion for attacks 
on our past and présent use of these agents. (Xn 1969, the 
UNGA voted 80-3-36 to the effect that international law as 

embodied in- the Protocol prohibits the use of any Chemical 

i 

and biological agents in war.) 

b. Defending our présent position in written and oral 
statements during the ICJ proceedings might aggravate 
domestic and international criticism of our présent position 
and make potentiel defeat on the substance, which is very 
likeî y, more embarras s ing. 

c. The use of the advisory opinion would be a precedent-- 
regardless of whether that opinion reflects the United States 
position or not--for future use of such a procedure on con 
trovdrsial treaty provisions which procedure may prove 


contrary to U. S. intérests 
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d. Xt might be considered inconsistent with the 
indications given in Secretary Rogers* testimony that he did 
not at that time favor submitting the question to the ICJ. 
Alternative 4: Announce that, while we continue to believe 
that our understandlngs are legally and substantively 
correct, we will hereafter treat the Protocol as prohibiting 
the first use of RCAs and herbicides . * 

Pros : 

a. The SFRC would undoubtedly send the Protocol to the 


Senate for .a vote recuiumeudiug ciuvice and consent for 
ratification. 

b* If the Administration openly endorses this interpréta- 
tion, the Senate in ail probability would muster the 
necessary two-thirds vote for ratification. 


*This differs from the solution suggested in the Nelson 
resolution, which (1) only applies to herbicides, and (2) would 
require our instrument of ratification to include a formai 
"understanding" that herbicides are covered. No other party 
has taken the latter step. * 

If Alternative 4 were chosen, it might be désirable to 
take the initial précaution of seeking a vote on the Ilumphrey 
resolution so th.at we could tell-whether or not we could be 
sure of obtaining the necessary’' two-thirds majority. (This. 
would, however, also suggest that the reason for the Adminis- 
tration 1 s change in position was the Senate 's overriding (Cont. 
page 27) 
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c. It would avoid the complexity of the other 
alternatives, and the difficulties of getting other States 
to accept them, while still preserving our right to use 
these agents against any other party that used them in war 


against us or our allies. 

Cons : 

a. Xt would be the most vulnérable of the four 
alternatives to being interpreted as an admission that our 
past statements and conduct hâve been wrong, and that the 
use of che.se agents in SouLheasL As la b y the U. S. and 
Australia was contrary to a widely accepted international 
standard. 


b. ït could antagonize those allies and those Senators 
who hâve supported the - Administration' s interprétations. 

c. Compared to Alternatives 1 to 3, it would make it 
more difficult to justify use against nonparties to the 
Protocol and force the issue of such use more quickly. 


views.) The Humphrey résolution as currently worded, however, 
would make it difficult to defehd past United States positrons 
and practices with respect to the use of llCAs and herbici es 

in war. . . 
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A t tachaient s : 

Tab A - Senator Fulbright's letter 
to the President 
Tab B - Letter of April 15 to 
Senator Fulbright 

Tab C - Mr. Kissinger' s mémorandum 
of June 28. 

Tab D - Conclusions of NSSM 59 on 
RCAs and herbicides 
Tab E - Senator Nelson' s resolution 
. Tab F - Senator' Ilumphrey' s resolution 
Tab G - Senator Booke's resolution 
Tab H - Senator Fulbright's 

statement of July 16 
Tab I - Procurement figures for 
1970 and 1971 
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I attach a copy of an IPMG draft 
reply to Dr. Kissinger concerning various 
options relating to Senate considérations 
of the 1925 Geneva Protocol. Please let 
me know if you hâve any views to express 
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